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4200 Smith School Road collected pursuant to sections

Austin, Texas 78744 26.212 and 26.213 of the Texas
Water Code

Opinion No. MW-492

Dear Mr. Travis:

On behalf of the Texas Parks and Wildlife Commission you ask
about the proper disposition of fine monies collected pursuant to
section 26, subchapter F of the Texas Water Code when the arresting
officer is a game warden.

Section 26, subchapter F of the Water Code deals with the
criminal prosecution of viclators under the Water Quality Control Act.
The policy of the act and its purpose are stated in section 26,003,
Among other things, the policy and purpose are:

to maintain the quality of water in the state
consistent with the public health and enjoyment

[and} the propagation and protection of
terrestrial and aquatic life.... (Emphasis
added).

Section 12.107 of the Texas Parks and Wildlife Code reads:

{a) A justice of the peace, clerk of any
court, or any other officer of the state who
recelves a fine imposed by a court for a violation
of any law relating to the protection and
conservation of wild birds, wild fowl, wild
animals, fish, oysters, and other wildlife shall
send the fine to the department within 10 days
after the date of collection. A statement
containing the docket number of the case, the name
of the person fined, and the section of the law
vioclated must accompany the remission of the fine.

(b} The amount of the fine to be remitted to
the department is 80 percent in county court cases
and 85 percent in justice court cases.
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(c) The fees set out in Articles [1007 and
1008, Code of Criminal Procedure] shall be
deducted from fines imposed for violations of laws
relating to wild game, birds, fish, oysters, and
other wildlife. (Emphasis added),

In our opinion, sections 26,212 and 26.213 of the Texas Water
Code are laws '"relating to" the protection and conservation of
wildlife within the meaning of section 12.107 of the Parks and
Wildlife Code. They provide, respectively, that no person may cause
or permit waste discharges that cause water pollution except as
expressly permitted, and that each violation is punishable by a fine
of from ten dollars to one thousand dollars. For purposes of the
subchapter, authorized agents and employees of the Parks and Wildlife
Department are made peace officers empowered to enforce subchapter
provisions. Water Code §26.215.

It follows that fines collected from viclators under section 26,
subchapter F of the Water Code, except as hereafter noted, are to be
disposed of as directed by section 12,107 of the Parks and Wildlife
Code, regardless of whom the arresting officer may be. Cf. Attorney
General Opinion 0-5679 (1943) (interpreting former statute later
amended). See former article 912, V.A,P.C. (1925). Articles 1007 and
1008 of the Code of Criminal Procedure referred to in section 12.107
of the Parks and Wildlife Code entitle the district or county attorney
to ten percent of the amount collected, the clerk of the court to five
percent, and the collecting officer (except a justice of the peace or
his clerk) five percent. See Attorney General Opinion V-1022 (1950).
Cf. Attorney General Opinions H-1124 (1978); 0-5679 (1943).

The exception concerns fines collected from corporate defendants.
Section 26.223 of the Water Code provides:

If a private corporation is found guilty of a
violation of this subchapter and a fine imposed,
the fine shall be entered and docketed by the
clerk of the court as a judgment against the
corporation, and the fine shall be of the same
force and effect and be enforced against the
corporation in the same manner as 1f the judgment
were recovered in a civil action.

Cf. American Plant Food Corporation v. State, 587 S5.W.2d 679 (Tex.
Crim. App. 1979).

Civil penalties under the Water Quality Control Act, as opposed
to fines, are controlled by section 26, subchapter D of the Water Code
rather than section 26, subchapter F. Section 26.126 regulates their
disposition. It reads: :
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(a) All civil penalties recovered in suits
instituted by the State of Texas under this
chapter through the department of the Parks
and Wildlife Department shall be paid to the
General Revenue Fund of the State of Texas.

{b} All civil penalties recovered in suits
instituted by a local government or
governments under this chapter shall be
equally divided between the State of Texas
and the local government or governments first
instituting the suit, with 50 percent of the
recovery to be pald to the General Revenue
Fund of the State of Texas and the other 50
percent paid equally to the local government
or governments first instituting the suit.

Thus, section 12.107 of the Parks and Wildlife Code will not
govern the disposition of fines collected from corporate defendants
under section 26, subchapter F of the Water Code, and articles 1007
and 1008 of the Code of Criminal Procedure will have no application
thereto, because such collections are to be considered civil penalties
rather than criminal fines. See State v. Hart, 70 S.W. 947 (Tex.
1902); Attorney General Opinion M-560 (1970). Again, the identity of
the arresting officer is not critical because it is not the
affiliation of the arresting offfcer that determines the disposition
of c¢ivil penalties collected, rather it 1s the 1dentity of the
governmental body instituting suit that is important. Cf. Attorney
General Opinion 0-5679 (1943). See generally 12 Tex. Jur., III
Conservation and Pollution Laws §l!1 et seq., at 437.

SUMMARY

The disposition of fine monies <collected
pursuant to section 26, subchapter F of the Texas
Water Code is controlled by section 12.107 of the
Parks and Wildlife Code, except fines collected
from corporate defendants, which are to be
disposed of 1n accordance with Water Code section
26.126 as though they were «civil penalties
recovered under section 26, subchapter D thereof.
Whether the arresting officer is a game warden
makes no difference.

Very truly yours,

MARK WHITE
Attorney General of Texas
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First Assistant Attorney General
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